Articles 19 to 23. It also took note of the relevant provisions of
the 1978 Convention and the 1986 Convention on the subject,
The Special Meeting also considered the Preliminary
Conclusions on Reservation to Multilateral Normative Treatie“s
including Human Rights Treaties adopted by the Internationa]
Law Commission. The Meeting also recalled that the Genera]
Assembly at its 52nd Session had drawn the attention of
Governments to the importance for the International Law

Commission, of having their views on the preliminary
conclusions of the International Law Commission on
reservations to normative multilateral treaties, including

human rights treaties.

The view was expressed that while the Vienna Regime
of Reservations to Treaties was based on the assumption that a
multilateral treaty is in effect a combination of several bilateral
treaty relationships there were a certain category of treaties
which, by the very nature of the subject matter addressed by
them, did not admit of any reservations. Treaties relating to the
protection and preservation of the Environment, Disarmament
treaties and Human Rights Treaties were identified as the
category of treaties which are applicable and binding upon not
only the States Parties but on all members of the international
society. The United Nations Convention on the Law of the Sea.
1982 was yet another example of a treaty which by the nature
of being a "package deal” did not admit of reservations.

The Special Meeting considered the functions and role
as well as the competence of the monitoring bodies to
appreciate or determine the admissibility of a reservation. The
view of the Commission that the legal force of the findings
made by such bodies in the exercise of their functions could
not exceed those resulting from the powers given to them, m'i‘t
with approval. However, the suggestion of providing S[JCC}fIC
clauses in normative multilateral treaties or elaborating
protocols to confer competence on the monitoring body 1O
appreciate or determine the admissibility of a reservation met
with resistance.

9]
it
=1

Many of the participants addressed thenr;ls,elv;frs1 E?gl‘iise
jsions of the international instru;nept}sl,tc')cg h:arih 2l thé
4 igi ] to work, Mg

religion, the right ]
' tc?mpui)sory education were among those that were

1 h

P tog debated. Several VIEWS were expregsed 051 tth(:;
4 rovisions of human rights _treat1es a? e
Yo thereto. While some identified the lack O
e international human rights

g oh |
" d ali;‘cr)i?ghcs)fllicearlg sgrfe participants listed the dlfferelr;t
- ic, cultural and political backgrounds _Qf the

iO—ecOnc()imls,t:ates, as the reasons for the formulation of
i - Ll to human rights treaties. It was po'm.ted out that
ervatl'Or'lsns of some of the human rights treaties could be
pron.Si:lgd as those (i) requiring intervention (?f States; and
'b‘tlllf(l;s; 1not requiring any action or intervention by States

parties.

points of convergence

minar revealed a convergence

‘ tions in the Se
The deliberati These included:-

£ views on a wide range of issues.

) The law of reservation ushered in by thc(ej V1;3r}[rli
Sonvention has, by and large, served well the nee i, oderaj1
nternational community of States. [t may be unwise oOf iy
he Vienna regime on reservations. The prov1§10nst .
Vienna Convention on Treaties had been and cpptmu}s (;) téog
wider acceptance. In as much as these provisions T}i Swas
the test of time they should not be tampqreq with. There '
10 need to amend or alter them. The majority of participan

sre of the view that the right to formulate and. express
reservations to one or more provisions of a convention 1s an
ttribute of State sovereignty and power to make Oor exXpress
servation can only be restricted by a treaty.

: The existing regime of reservations as incorporated. in
rticles 19 to 23 of the Vienna Convention on Law of. ’I_‘reatles,
69 were sufficiently flexible and whi_lst recognizing th((:a1
herent right of a State t make a reservation merely restnct'g:)n
right by stipulating that the reservation or declaratl
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that may be amenable to misuse. It was stated in this regg,
that the Commission should avoid handing out poli\tivd
hapdles which could result in the defeating the very object‘
universality of participation in a treaty. £

Recommendations

A nu_mber of recommendations were made in the curs
of the Special Meeting. The proposal advanced included: E

(1) One view suggested that the International 14
Commission undertake an empirical study of state behavi(;uw
and study the reservations to treaties and if feasible thé
motives_ thereof. It could thereafter seek to develop the
reservation regime by way of "interpretative codification".

(11) Another view emphasized the universal acceptability of
the existing reservation regime and proposed that the gaps and
lacunae could be filled by commentaries on the existing
provisions of the Vienna Convention. He favoured the
preparation of a guide to state practice rather than the
formulation of model clauses or a protocol.

(iii) It was r_ecommended that the ILC consider concluding
1ts work on this topic not on the basic of "intuitive feeling" but
on the basis of an empirical study of the behavour of States.

(iv) The Commission should approach its future work on the
subject with due caution and not be guided by the European
precedents which may not always be relevant or appropriate to
the universal context. One view was that a realistic stance
would require taking note of the different political, social
economic and cultural milieu of the States and accepting some
reservations to treaties as the price to be paid for the
promotion and achievement of universality.

(v}  The Secretariat should report the debate of the Special
Meeting to the International Law Commission. It alsO
requested the Representative of the International LaW

Commission to report his findings to the Commission at its
forthcoming 50th Session.

y1. UNITED NATIONS DIPLOMATIC CONFERENCE

' OF PLENIPOTENTIARIES ON THE

ESTABLISHMENT OF AN INTERNATIONAL
CRIMINAL COURT-ROME, ITALY

1STH JUNE TO 17 JULY 1998: A REPORT

(i) Introduction
Nations Diplomatic Conference pf
'Plenipotentiarles on the Establishment of an Interr;e;tli)]r;elxl
Criminal Court (ICC) held in Rome from 15 June to umbe};
1998, is considered by international Lawyers and lara%e(rjl ]
f ex7perts to be the most important mstitutional ij(‘:ls’[l‘h
; aking process since the establishment of the UN itself. The
?éc would deal with exceptiona} siftll.ations, whe:re tl};esrta;g
machinery fails or where the _]UdlCla} sy§tem ;.Slel B
.ﬂawed, inadequate or non—ex1st§nt that justice 1a(s; < e
meted out through an mternatlonal.cou.rt, ‘redr?ss; Cour%
unavailable within the country. "Th§: institution of t 67 -
will prevent national. sovereignty being used as a co.rtlz ed i
shield behind which violence and outrage are commll' (; .d t(;
~ short the International Criminal C_ourt is being estgb(il§ ‘g b
deal with truly exceptional situations, apd t.o'try in I1tv1 uuld
who, on the gross scale, violate r1ghts_ of 1r1d.1\71dua'ls. WO <
be a crucial instrument to fight against crime, violence eu’(li
genocide and would establish law, justice and.peace. In vaoihs
of the UN Secretary General *"ht Estabhshment of e
Iternational Criminal Court was a gift of hope to utugz
generations, and a giant step forward in the march towar

universal human rights and the rule of law".

The United

The Secretariat of the AALCC has in the past \{erg
closely followed the evolution of thg work 'of. the UrnteIt
~ Nations, paving the way to an International Criminal Court. t
followed very closely the work of the ILC on the estabhshmenf
of an ICC, in the context of its work on the Draft Code o
Crimes Against the Peace and Security of Mankind. The matter
has been extensively discussed at the 33rd, 35th 36th and
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37th Sessions of the AALCC held in Kampala, Tokyo Dohg
Manila, Tehran ang New Delhi respectively. The AALCC close]y

monitored the work done in the Ad hoc Co
Preparatory Committee2 ¢p the Establishment of an

Internationa] Criminal Court and participated in the PREPCONy
meeting in New York In August 199¢.

mmittee! as we]] as

The topic has been considered at two Special Meetingg
held during 35th (Manila, 1996) and 36tk (Tehran, 1997)
Sessions of the AALCT:

1994. The ad hoc Committee open to all States Members of the
United Nations or Members of Specialized Agencies, was
established to review the major substantive and administrative
issues arising out of the draft statute prepared by the ILC.

The Preparatory Committee on the Establishment of an
International Criminal Court was established by G.A. Resolution
50/46 of 11 December 1995 to "further consider substantive and
administrative jssues arising out of the draft statute of an 1CC
prepared by the ILC in 1994 and to draft texts with a view to
preparing widely acceptable consolidated text of a convention for
an ICC for consideration by a Conference of Plenipotentiaries. The
mandate of the PREPCOM was thereafter reaffirmed by GA
Resolution 51/207 of 17 December 1996, Under the Chairmanship
of Mr. Adriaan Bos, the PREPCOM held a total of sjx sessions: (i)
March 25 to April 12, 1996; (ii) August 12 to August 30, 1996; (iii)
February 10 to February 21, 1997. (iv) August 4 to 15, 1997; (v)
December 1 to 12, 1996; and (vi) March 16 to April 3, 1993. The
precom also held an inter-sessional meeting in Zutphen,
Netherlands, in January (19 to 30), 1998. The Secretariat of the

AALCC was represented only at the second

session of the
PREPCOM.
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£ 3 1 1 had
tat d that deliberations at the Spec1al Meetlng
sta

: 7 /iz. (i) Mode of
??‘olved around the following 6 issues Viz. (i)
oV

rs 111
ishment; (i) The Principle of Cor.npi)eimixgsrl(tfv,) I(Cé
gstablis taining to Jurisdiction and Apphca_l'e ) pr’ocedural
[ssUES p}g(l;lationship with the Security .C;ounc1 ¢ (v
and elgs and (vi) Consent and Accountability.
3 Aspects
' Meeting on Inter-related p
Anolftlh egntfrprf:tlfolnal Crimfi;nal Court and Intf.:rnztu;?nal
- Law organized by the AALCC_D‘Secretarlat u gf
e n held in Tehran 1997 famhtated exchang? 0
o SCSSI(())rk of the PREPCOM on the E.stabhshment. o} anf
e tfﬁf :s the measures towards the_ 1mplerrlenti§101:i r(l)
o ] Humanitarian Law. During this _eeueg
mternat_lona evolved among other things :erround_ 5_ 1lss .
discussions rMode of Establishment; '(11] Prm(flp. e IC%
namely (l)tarity- (i) Jurisdiction and Applicable Law; (wc)1 x
Coglpilf:lerrélatiorrship with the Security Council; an
an

Procedural Issues.

The 37th Session of the AALCC; was held 1np§§;£gﬁ1 12
g al?ler %)h(;orl\geettlir;g Igcfmt? : Conference of
a short while be 7 : -
glttla?igzrtlentiaries. The Member States of AALCCCJ1 ?nidalratilc;hgtry "
emphasis on the universality, indeperrdence anl o Zround i
the ICC. Discussion among other thmgs revo: e
following issues: (i) Mode of EstapllsrrmenJ;lriSdiction e
Complementarity; (111) Trigger Mecheu?lsm, _(1v) v -t
Applicable Law:; (v) ICC and its relf':l.tlorrshlp wi e
Council; (vi) Procedural Issugs; (vii) Frnarxcmg, ol g
lviii) Role of the Prosecutor: (ix) Penalties; and (3

Ratiﬁcations.

The work of the Prepcom Culmina.ted in th;: cor::\;emr:)gf

OF  the United Nations Diplomatic ConI etrer?l oA

lenipotentiaries on the Establishment of an rée iravan

Criminal Court. The 37th Session of the AALCC ha rr\ljenecone

the Secretariat to participate actively, as well as to corfl A
or two meetings of its Member States with the aim o
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the view i
s and presenting a collective view regardin

contentious Issues to the Conference ) 3

Thirty -Eighth Sessjon: Discussion

The Deputy

Se
Zaher. Kamil ot cretary Generqgl Ambassador Dr.

Introducing the topic stated thg

bortant decision since the

establishment of the United Nations. The aim of h
the

international community, i
the United Nations a p:3
with clearly defined rules
alleged to have committe;:i I
the most serious by the inte

H i .
PREPCO(Ie\/[pomted out_ that the culmination of the work of the
Sl resulted in the convening of the United Natio

plomatic Conference of Plenipotentiaries on t}rll:

to the Conference.

b (I:-:l;l;)t?coi thdat the imperfections of the Statute need not
il I despair, on the contrary the fact that a
Cu%tulglanthnumber of states with varied legal systems and
i er tet 0s h_ad agreed upto a common text, is an indication

strong will and political commitment of these states to

address international i
: crimes th : a
unpunished. at have hitherto gon

Jlys H7e staFed that the Statute had been adopted by a vote of
<Y 1or 7 against and 21 abstentions. Not all the task had been
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omplished. 75 States had signed the Statute and it is a

erpof pride that Senegal, one of the Member States of the
@attcc had been the first State to ratify the Statute. Still to be
AAL aréd are other instruments within the Preparatory
E jssion, as well as the ratification in a sufficient number

the Court can start its work.

comim
pefor€

He emphasized that it was imperative that the.AALCC
Member States evolve common strategies in furtherm.g the
ogress achieved at Rome. In the short terrp the .work in the
é:,eparatory Commission offers scope for articulating AALCC's
-‘&ewpoints. Care should be taken to ensure that the Court"s
rules are simple and clear as far as possible and to have_ it
srotected from undue interference which would damage its
@?edibility. In the long run, the provision for a .Review
Qonference could provide the suitable forum for pursuing the

tasks left unaccomplished at Rome.

, The Delegate of India stated that her country had
actively participated in the process aimed at the establishment
of the ICC, with the goal of realizing a universally acceptable,
independent and efficient court to deal with not only
fraditional crimes grave crimes of war and genocide, but also
&e most, heinous crimes such as 'international terrorism' and
iﬁrug-trafﬁcking'. Unfortunately these topics, she said, were
B€lied on several counts - both in the manner of their inclusion
& the Statute as well as their substantive contents. She
_;ﬁ?arged that the Conference failed to include international
@T_Orism in the list of the crimes and failed to provide
BRI in the nature of the jurisdiction of the Court. It
,'%lll_ned_ the distinction between customary law and treaty

-'8ations in respect of the definitions of internal conflicts and
%es against humanity, legitimized the overstitched
|, Pretation of the powers of the Security Council by
"--bordlnating the future Court to the discretion of the P-5
tes. While the Statute treats offences such as 'murder as
SMational crimes, she termed it ironic that it refuses to do
WIth regard to the first use of nuclear weapons-which
€S annihilatory potential of a great mass of humanity.
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Against thi 4
is backdrop, she expressed doubts over whether th
e

ICC he
had the prospects of becoming truly universal

With reference to th i
A e nce e on-going work withi
deli};)eratiglsc‘s}rﬁ(r:r}l:ss1on, more particularly the corrlltrlnlg1 o
ot iig 1commenced at its first session in Febsmn.S
by s i am(ja egat_e stated that the formulation of "}rQu
e Evidence” should be guided b s
ionag HePaSiE c;as,(_a do not make ICC more intrusiv}e’ i
L ey e reCOII)n ed In _Rome. Drawing attention to e
Coeleeg siommmendation piceans o ki 11 o1
s f onference t i :
e a(}%iﬁlr)llg acrilecriﬁzntlop of : th.e crimes of terroc;is?nrr“efldatd -
s oy WP Fanildﬁr its inclusion in the Statute, she dru
i aSSci t gt the Preparatory Commissic;n had .
R Crigne any role in this process, as it was ?}?t
delegation’'s view theat Ofthigglgf:;lon:c iy el i hei
pr1ority basis, prepare proposal i C'O'mmiSSion’ e
including the deﬁnitionpe)mcl; elerr?eg)trs ifF‘E;:aV::Srli(r)rrlle %rfl tt:errrroor'lsm,

rism.

‘ The Delegate o .
his country hadgconsij;f:reltfrab Republic of Egypt stated that
the International Crimi y supported the efforts to establish
to this effort. Whil riminal Court and had actively contributed
the Court in Ro e welcoming the adoption of the Statute of
regarding a numbrrle ‘;hpre were; Howewer; some Misgiviigy
ik il ool i it sy relgting to the non-inclusion of
oreAipsanid Stagegs ei:on, th(? relationship of the Statute to the
gt (e ecialf e relation of the Court with the Security
power it grints tz tt;le Statute regarding Article 16 and the
light of the abov e Security Council. He observed that 11
universality he hoe ;md in order for the Statute to attaifl
through the Pre paer ttha1t the following points will be resolved
Geiriner of the crima of 1 Committee. (i) Agreement on the
8 Wy Mitatlotos e included
Complementarit nrl do e «Qomat 7 (- e principle of
in the Preambleycoi?dsl A P Sy A mentio?
e e ead to confusion; and (iii) the relation
independen ;, Our{Cﬂ needs to provide for maintaining the
ce of the Court as a juridical body free fr()n:l- the
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Thus acknowledging the

influence of the Council.
ding the determination

f1c
-l;tence of a role for the Council regar
e crime of aggression.

The Delegate of Palestine thanked the Deputy Secretary
eneral for his introductory statement. Welcoming the
G n of the ICC Statute at Rome, he hoped that the legal

adoptio ‘
Kk established by the Statute would operate to curb

amCVVOI' "
otential for selectivity and double standards 1n the
o ensure an independent

dministration of criminal justice. 1
d effective functioning of the court, the delegate called for

more clarification on the role of the Security Council in relation
1o the [CC. Stating that the response of the Asian-African
gtates to the proposed establishment of the ICC had thus far
been encouraging, he called for a more active role by the

AALCC in sustaining and carrying forward this process.

The Delegate of Iran, expressed the hope, that the
establishment of the ICC would promote respect for

international law, especially humanitarian law-and the wider

participation of States at the Rome Diplomatic Conference was
al community

a manifestation of the resolve of the internation
to pursue this endeavour in right earnest. While lauding the
successful adoption of the ICC Statute, he reminded the
Committee that much work still needed to ‘be completed within
the Preparatory Commission. The Preparatory Commission has
been mandated to prepare proposals for a provision on
aggression (including the definition and elements of the crime
of aggression) with a view to submitting it to the Assembly of
States parties at a Review Conference, SO aS to arrive at an
;CCeptable provision for inclusion in the Statute. The Islamic
E‘ﬂzg}lblic Bf lran, he .informed, has unanimously been
'Thgﬁnated as the coprdmator of the NAM on this subject.
- tgh some delegations at the Rome Confgren_ce had been
of g ical on the definition and e_lements constituting the crime
a lr%%_ressmn, the dglegate_ pointed out that the consensus
Soiul'?'n of aggression articulated 1n the General Assembly
Com lon No.3314 dated 14th December, 1974 is a
] tprOmlse of three proposals, viz. Western, Eastern and NAM
Sts could be a useful reference point. Towards achieving the
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primacy of orde
r and justice ¢ .
urged the AALCC justice over political ¢ .
L H onsiderati
wirle of the B Member States to activel derations, p,
reparatory Commission y participate in {} &
) ».

The Dele
that the establigscilitri:f the People's Republic of Chin
punish th nt of an Internati China obsery

€ most seriou . ional Criminal C ed
been a goal activel s crimes of international co ourt tq
for nearly a centg purTsued by the international Cncern haq
participated in the fry he _Chmesc Delegation h gmmu_nity
it was regrettabl ormulation of the Statute. Sh ad actively
reach consenSuSe that the Rome Conference'Wa e added that
resort to a vote toO:da rtiu?ber of important issuesS r;(r’ltdaliz)l@ to
the Statute d opt the Statute. Som ad to
o not fully refl y e of the provisio
and the devel ect international Lo ns of
opment of 1 L political realit;
beyoHd what : 0 international law 1ties
1 T .
acceptable. It iacdo?s_llderable number of COuntri?Sereby _going
coratibries - o Yhe elalbed to fully ensure the particip;gnsidered
: aboration of ion of all
equality, democ of the statute i
’ racy and tr on the basis of
address man : ansparency. Th . 2
y major probl . The Statute did not
mechanisms; (if) definiti ems such as the (i) jurisdicti
s finitio : s e (i) jurisdict
pting jurisdiction of the court; ((iv)) thz Z};‘i—;}n ipproach
’ ority of the

Prosecutor to initi
ose o initiate investigati ]
principle of complementarity s s o eI

She furthe

maintained that ar reé;ii_de'd that the Chinese delegation

proper solution lstlcl approach be taken in fi c?c
B it o Sh:nldthe basis of democracy and transm mEs
-
expense of the qgalitr}l’ogfb‘fhprzssured to meet deadliné)salactntil}é

for realit e document and . :
y T sub als
partiCiPatg in Ig}eiz pdelegdtlon would continue St;guteacliiigiz
reparatory Committee, and would activel-v

participate in frami
ing the ele :
Procedure and Evidence. ments of crimes and the Rules of

The Dele ;

actively Participgtcgg ilfift}f{uwazt said that his country had

the Statute of the ICC. T e process leading to the adoptio of

adopt the Statute 1 he resolve exhibited by the States 10

determination of th LS SE.Ud’ was a reflection of the
the international community to construct an
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jve and universal criminal justice system. T he jurisdiction
¢ the Court, as 2 supplement to an ineffective OT lack of
g al jurisdiction on matters relating to the core crimes

tion e ©
wards fulfilling 2 long standing aspiration of the a

was a step to
. . al community. He noted that the task towards
crucial in the effective

£ ating the crime of aggression was
functioning of the Court. Commenting on the differing views
ong States on the nature of punitive measures designed for
core crimes, he said that such matters should be

sufﬁciently deterrent 1n form so as to prevent the commission
of serious crimes. Noting that the AALCC Member States need
to consolidate their stand prior to the meeting of the
preparatory 1881 he urged the Committee to explore

the prospects of holding a Special Session for this purpose.

The President, in response t

should seek to undert

Conference scheduled to be held in
Special Session to coordinate the views of

suggestion for a
AALCC Member States to consider making an offer to convene

the special Session.

The Observer to the Intemational Committee of Red

Cross (ICRC) stated that the agenda of this session included
several substantive matters of current importance and of
concern to the ICRC. The adoption of the Stature of the ICC 1n
July reflected the resolve of States to ensure that those who

commit the gravest crimes do not g0 unpunished. She noted
that the 1CC would provide international pumanitarian law
with an instrument that would remedy the shortcomings of the
current system of repression of violations of humanitarian law.
The obligation to prosecute persons alleged to have committed
grave breaches of international pumanitarian law already
existed under the Geneva Conventions 0 1949 and the

Additional Protocols but was frequently ignored. She hoped
be complementary to

that the 1CC, which 1is intended to

?}?ﬁoﬂal _criminal jurisdictions, will encourage States to adopt
e legislation necessary to implement international

1'é‘l'lll'ﬂ«':_\nitarian law by bringing violations before their courts.
e informed the meeting that ICRC through its Advisory
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Services wouyld b 7
: € availab .
national legislation. le to assist States in adoption

of

. I.n_ her view gz wel
Iy individuals for crimes co
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Decision on the "Report on the United Nations

li ;
i Diplomatic Conference of Plenipotentiaries on

the Establishment of an International Criminal
Court Rome-Italy 15th June to 18th July 1998

(Adopted on 23.04.1999)

The Asian African Legal Consultative Committee at its

Thirty-eighth Session.

Taking note with appreciation of the Brief prepared by
the Secretariat contained in Document No. AALCC/XXXVIII/

Accra/99/8;

Mindful of the adoption of the Rome Statute for an
International Criminal Court.

1. Welcomes the successful conclusion of the United
Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court
held in Rome, Italy, from 15th June to 17th July 1998;

2 Takes note of the Final Act of the United Nations
Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court done

at Rome on 17 July 1998;

3. Recalls that the Statute was opened for signature in
Rome from 17 July until 17 October 1998 and that
thereafter it will remain open for signature at United
Nations Headquarters in New York until 31 December

2000;

4. Notes that a significant number of States have signed
the Rome Statute;

Reiterates the vital importance of the universal
acceptance of the International Criminal Court;
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